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NEED GOOD SITES FOR STRATA CORPORATION INFORMATION?

Here are some sites you can access:

Strata U. - Continuing Education Department web site links of interest:

e (Canadian Condominium Institute: http://www.cci.ca

e Condominium Home Owners Association: http://www.choa.bc.ca/index.html

o Clark, Wilson, Barristers & Solicitors: http://www.cwilson.com/stratafaqg

e Strata Property Actinformation web site: http://www.qgp.gov.bc.ca/statreg/stat/S/98043 01.htm

e Vancouver Condominium Services: http://www.vancondo.com
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1. The View From Ontario

THE VIEW FROM ONTARIO

VCS subscribes to Condo Law, a publication produced by the Ottawa law firm Nelligan
O’Brien Payne. While it is true that condominium law in Ontario is different than B.C. law,
there are certain very interesting and valuable parallels. We have obtained the gracious
consent of Nelligan O’Brien Payne to reprint their articles from their winter 2007 edition.
Some of these articles are in this month’s financial statement cover page from VCS. Some
will appear in the May edition. Read them with interest. Our thanks to Nelligan O’Brien

Payne for their consent.
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Home office part of "Residence" for
purposes of Realty Assessment

A recent decision of Ontario's Assessment Review
Board may be of interest to both condominium
directors and owners.

The question in the case was whether or not "home
office" space within a residence should be treated
as commercial space or residential space for
purposes of realty assessment (and resulting realty
taxes).

The Ontario Assessment Review Board (ARB)
held that the home office space is a "use for
residential purposes" within the meaning of the
Assessment Act. The ARB said:

"The Board is persuaded by the complainant's
argument that the 'home office’ is a use for
residential purposes on the basis that the
'home office' space is used solely for the
benefit of residents of the house; that no
revenue producing activity takes place in the
space; that non-resident employees, clients,
deliveries and sales people are discouraged
from coming to the space; and finally, that the
'home office' space has no separate entrance,
signage or visitor parking."

I believe that this decision may be of interest to
many condominium directors and owners, because
many residential condominium units contain
"home offices". Quite apart from the realty
assessment and taxation issues, questions may also
be raised about whether or not such "home offices"
are permitted by the governing documents of the
condominium. For instance, most Declarations for
residential condominiums include a provision
stating that the units may used only as "single
family dwellings" or "single family residences".

Many municipal zoning by-laws permit "home
occupations" or "home offices" in residential zones.
In order to qualify as a "home occupation”, a home
business must meet certain strict criteria set out in
the zoning by-law. If those criteria are met, there
may be a good argument that the home occupation
or "home office" is part and parcel of the residential
use or, in other words, is part and parcel of the
"single family dwelling" or "single family
residence", and therefore does not contravene any
provision contained in the Declaration, By-laws or
Rules of the condominium stating that the units can
be used only as "single family dwellings" or "single
family residences".

The recent ARB decision adopts a similar approach
as far as concerns treatment of a "home office" for
purposes of realty assessment and taxation -and in
doing so seems, in my view, to also support the
above arguments.

[See Seawright v. Municipal Property Assessment
Corporation, Region No. 15 (Ontario Assessment
Review Board) (August 3, 2007)]

Corporate Communications Should be
Sent Directly to Owners

Communicating with unit owners is an important
part of the administration of a condominium
corporation. Many condominium boards wish, of
course, to keep their owners informed of the news
and events that pertain to their corporation and the
condominium property. To that end, we are aware
that occasionally corporations will post notices or
bulletins on the common elements.

However, we caution that. the Board of Directors
must be mindful of the nature and content of the
information that is being posted on common
element bulletin boards.
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The question is: Does such a provision prohibit a
"home; office"?

1. A notice posted on the common elements
for all to read could be read by tenants, guests, or
any visitor to the condominium. If the information
in this notice is confidential or privileged, then its
publication needs to be controlled and restricted to
members of the corporation (and, in certain cases,
the Condominium Act, 1998 requires that notices
be sent to mortgagees). If unintended recipients
read the information, this could expose the
corporation to liability.

2. Posting confidential corporate
information could also result in a breach of the Act,
depending on the nature of the information Section
55 specifically addresses what corporate records
can be made available to unit owners. To comply
with this section, the corporation must control who
is entitled to review any information or documents
that pertain to the employees of the corporation, to
individual unit owners, or to any pending or actual
litigation.

3. Posting information about building
deficiencies for all to see might also affect the
marketability of the condominium units, and draw
complaints from unit owners. This same
information might negatively impact any ongoing
negotiations or litigation regarding the deficiencies.

4. If the information posted contains any
derogatory comments or statements that may harm
another person's reputation, this could result in the
corporation being sued for defamation. These types
of comments will only be considered privileged
(and perhaps defensible) if made privately, and
strictly to members of the corporation. [See
CondoLaw, Fall 2005, Vol. 19, No.3,
Condominium Directors Sued For Defamation, by
James Davidson.]-

Another general concern is that some unit owners

controversial, or could result in liability on the part
of the corporation. Instead, we suggest that the
corporation send all corporate information directly
to owners.

Julian Walker 613-231-8215
julian.walker @nelligan.ca

Satellite Dishes: A Definitive Word In The
Continuing Saga

Over the past several years, and possibly due to
changing technology, the Courts have been faced
with the task of deciding whether or not
condominium corporation's rules concerning
satellite dishes are valid and enforceable. We have
reported on various decisions from various
jurisdictions throughout the years. However, we
now have a case from the Ontario Court of Appeal
that supports the condominium corporation's right
to enforce the prohibition of satellite dishes.

In the case of Christian Awaraji, Tania Bayoud v.
London Condominium Corporation No. 13, the unit
owners installed satellite dishes on the patio of their
unit. The Condominium Corporation took the
position that the installation was contrary to the
Condominium Corporation's Declaration, By-Laws
and Rules. The Condominium Corporation's
Declaration provided that no television antennae,
aerial tower or similar structure be erected or
fastened to any unit except for or in connection
with a common television cable system. By-Law
No. 1of the Corporation adopted this provision.

In accordance with the Declaration, the
Condominium Corporation provided common
satellite television via one provider. The Rules of
the Condominium Corporation confirmed the
exclusive agreement

between the Condominium Corporation and the
exclusive service provider, and also confirmed the
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may feel that certain information posted is a breach
of their privacy. Owners expect that the affairs of
the corporation, especially as they pertain to their
own interests, will remain private.

The corporate affairs of the condominium should
remain within the corporation. We recommend that
corporations resist the temptation to post a quick
notice to all owners on the common elements if the
content of the notice deals with the foregoing
issues, 1S

The trial judge found in favour of the
Condominium Corporation, and ordered that the
satellite dishes be removed. The owners appealed
to the Court of Appeal, and their appeal was
dismissed, with costs to the Condominium
Corporation. In rendering its decision, the Court of
Appeal states as follows:

The rule enacted by the Condominium
Corporation indicates on its face that it was
aimed at preserving a uniform appearance
and

quality in the condominium complex,
which is a general purpose that appears to
comply with section 58 of the
Condominium Act.

Finally, the owners appealed to the Supreme Court
of Canada. Their appeal was again dismissed.

As a result, the trial judge's order stands, and the
satellite dishes had to be removed.

{SEE: London Condominium Corporation No. 13
v.

Awaraji, (2007), O.A.c. 240 (Ont.C.A.), leave to
appeal to the Supreme Court dismissed without
reasons [2007] S.C.C.A. No. 203 on August 23,
2007]

Nancy Houle

613-231-8222

nancy.houle @nelligan.ca

prohibition concerning the installation of other
satellite services.

However, the owners stated that the only way that
they were able to obtain service which provided
Lebanese Television was to install a satellite dish to
obtain reception from a different provider.

colors, materials and features of the new component
or design.

We have some condos in Ontario that are now 40
years old. We have many buildings where
components, though still functioning, have outlived
their anticipated useful life. These buildings, though
once "high end" may have difficulty competing in
the marketplace with newer buildings with similar
location and features.

We see new buildings where the owners feel that
the common areas have not been finished to the
level required for a building of the particular
"station" in the marketplace. Owners in newer
buildings are approving common area upgrades in
order to provide the amenities and comforts that
they consider appropriate or "standard" to their
building. Upgrades include the purchase or rental of
artwork;. the purchase of lobby furnishings, the
purchase of additional fitness equipment, upgrading
of common rooms and kitchen and washroom
facilities, and improved lighting and finishing in
common element corridors.

The common elements are an extension of the
home. An increasing number of owners appear to
support the view that the position of the building in
the marketplace demands some degree of periodic
"upgrade" in order to ensure that the position of the
building is maintained.

Common element modifications are governed by
section 97 of the Condominium Act. Section 97 of
the Act allows the corporation to make an addition,
alteration or improvement to the common elements
by resolution of the board, and without notice to the
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Modifications: What do you have?
What do you want? What have you
got? What do you need?

When does repair or maintenance of the common
elements cross the line into the realm of
modification? This question is an important one,
because the answer determines the degree of owner
involvement required.

Take, for example, a lobby renovation or upgrades
to the common party room or guest suites.
Consider the purchase of lobby furnishings in a
brand new building that previously had no such
furnishings. Consider a window, balcony railing or
siding replacement program in an older
development where new materials will necessarily
be substituted for old.

Owners inevitably hold differing views regarding
the direction that the corporation should take, both
in the area of financial expenditure and in the
choice of

Section 97(1) confirms that if the corporation has
an obligation to repair the units or common
elements after damage or to maintain them and the
corporation carries out the obligation using
materials that are as reasonably close in quality to
the original as is appropriate in accordance with
current construction standards, the work shall be
deemed not to be an addition, alteration or
improvement to the common elements or a change
in the assets of the corporation.

Where owner involvement is required, the degree
of involvement varies depending upon whether or
not the modification is substantial. A substantial
modification requires a formal meeting of the
owners and an ordinary vote to determine the issue.
A substantial modification is one where the
estimated total cost of the modification exceeds 10
percent of the annual budgeted common expenses
for the current year.

All other modifications may be undertaken on
notice to the owners. Owners have the opportunity
to request a meeting of the owners to consider and

owners, if:

e it is necessary in order to comply with an
agreement or the requirements imposed by
any general or special Act or regulations;

¢ in the opinion of the boards, it is necessary
to make the addition, alteration,
improvement or change to ensure the
safety or security of persons using the
property or assets of the corporation or to
prevent imminent damage to the property
or assets; or

ethe estimated cost, in any given moth or
other prescribed period is no more than the
greater of $1,000.000 and one per cent of
the annual budgeted common expenses for
the current fiscal years.

In the recent case of Briggs v. Winnipeg
Condominium Corporation No. 30 the court dealt
with the need for owner involvement where
elements of an original component were changing
in the course of an acknowledged repair program.
The court confirmed that windows, though perhaps
continuing to function, were ancient and obsolete.
There was no question that replacement was
required and there was no need to vote on this
issue.

However, the court then proceeded to identify
certain components of the project that crossed the
line between maintenance or repair and
improvement. Tinting or low e glass, a change in
the size of some window openings, and a switch
from slider to awning sash were all characterized as
improvements. The court also considered a switch
from single to dual pane glass to be an
improvement, in spite of the fact that standards in
the current industry would no doubt dictate against
replacement with single pane windows, if indeed
single pane windows are still available.

The case is interesting in that the provisions of the
Manitoba Act are very similar to our section 97.
The court ordered a vote of the owners, without
distinguishing those elements that were truly
maintenance or repair from those which were found
to be an improvement.
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vote on the issue, but the board is only compelled
to call such a meeting where the request has the
support of 15% of the owners under section 46 of
the Act.

In most cases involving non-substantial changes
approval is obtained through ordinary
communication and notice to the owners. Where
owners are informed and supportive, a meeting of
owners under section 97 may not be needed and
the whole undertaking may proceed without
incident.

Where communication between the board and the
owners is lacking, or where the expenditure or
change is significant in relation past design and/or
funds available, the owners may become more
actively involved and may requisition a meeting to
consider a non-substantial change.

A true repair must of course proceed either way,
and

owners should not, in our view, be led to believe
that

a vote on the issue is the end of the matter. It is
suggested that corporations should be careful to
distinguish between those components of the
project

falling within the duty of the board, and those
which are optional and should be submitted to a
vote. As a practical matter, the opinion on where
the line must be drawn will vary from one building
to the next. Finding the line requires good
communication and discussion as much as it does
legal analysis.

Debbie Bellinger
613-231-8309
debbie.bellinger @nelligan.ca

This article does not purport to offer a legal opinion.

Readers are advised to obtain legal

counsel. This article is published by Vancouver Condominium Services Ltd. and is copyrighted.
Reprinting without written consent from VCS would violate the copyright.

2. Minutes By E-Mail

We are frequently asked by strata councils if minutes of strata council and general meetings can

be circulated to the owners via e-mail, rather than by “hard” copies under the door.

question.

Good

The motivation behind this concept is primarily to save the expense of photocopies and to “be

green” - both of which are commendable objectives. A secondary reason is a bit more esoteric;

nevertheless real. And that is to be in tune with the times, like doesn’t everyone have e-mail?
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Since VCS charges for photocopies, we admit that the following opinion might be considered self-

serving. Fair enough.

When the Strata Property Act was written, back in 1998/99, e-communications were still in an
embryonic mode. Today, of course, it is ubiquitous but we have to remember that 10 years ago,
the legislators of our statute were not aware of what we now take for granted. Thus, when the
Act came into force on July 1, 2000, various methods of distribution for minutes did not include e-
com. It is VCS’s view, supported by some legal opinion, that, technically, distributing minutes by

e-mail does not meet the strict letter of the law.

For this reason we advise our clients that we do not believe e-mailed minutes is appropriate.
Keep in mind, however, that VCS does not object to a strata council’s decision and choice to go e-
com. We are merely expressing our opinion but, if a strata council does not accept or like our

opinion, we certainly have no objection to e-minutes. It is entirely your choice.

Now, having said all that, here is something interesting. Although the following is anecdotal, not
scientific, we have discovered that hard copy minutes are more widely read than e-com minutes.
In several strata corporations we manage, it is our observation that this phenomenon exists. We
can only speculate as to the reason and we think it is because we are all flooded with e-mails
these days. Regular stuff, junk and spam - it’s hard to keep abreast of the e-tsunami. There are
many days when we open up our computers and just groan at the volume of traffic on our screens.
Right? On the other hand, when an owner walks in the door (at home) and there lies a copy of the
council minutes, it likely receives more than just passing interest. As noted above, this opinion is
not based on any scientific survey but rather just observation. Your thoughts are welcomed. Feel

free to e-mail us.

This article does not purport to offer a legal opinion. Readers are advised to obtain legal
counsel. This article is published by Vancouver Condominium Services Ltd. and is copyrighted.
Reprinting without written consent from VCS would violate the copyright.
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